
Q&A from CPD: Dilapidations, areas of common dispute and debate 

Q.1. Regarding loss, what actions taken by a LL may invalidate a "Loss" claim e.g. planning 
application, new letting agreed etc.?

 In order to invalidate a loss, the landlord must take positive action which supersedes the tenants 

obligation. So applying for planning or attempting to let the premises as is does not invalidate the 

loss as these are only options available to the landlord at a point in time.  If the landlord acts on the 

planning permission or secures a letting without actually having to attend to the works then 

no/limited loss arises.    

Q.2. Neglect is quoted as a reason for a delap claim, how does this square with natural 
occurrences, e.g. storms, sea conditions for coastal / harbour properties? Not any fault of the 
tenant.

Natural occurrences such as storms etc. would normally give rise to an insurance claim or at least 

another potential outlet to cover the costs.  However even if the natural occurrence is not covered 

by insurance, then depending on the repairing obligation and particularly if a full repairing obligation 

this would most likely fall on the tenant.  The question of neglect is very different in that it is when 

one fails or ignores to take action when the prudent thing to do is to take action.  e.g. slates blowing 

off a roof and failing to repair the roof or say failing to clean out gutters periodically and a build-up of 

water and resultant damage.   

Q.3. Timing and COVID - we are not allowed get to some buildings and if we do we are not allowed 
to carry out "non-essential work" which any be correctly on a delaps schedule. How does a tenant 
protect himself?

This is a particularly good question and is a good indication of the evolving environment that we are 

in.  Covid is a very new issue and that a tenant can use to their advantage to clarify that they are 

effectively prevented from performing their obligations.  This would ultimately lead to having to go 

down the financial settlement route rather than performing the works however the tenant could 

avoid the consequential costs of additional rent etc. on the basis that the lack of action was outside 

his /her control.   

Q.4. Please would the panel give their thoughts on how Covid-19 restrictions will affect the 
Dilapidations process during construction lockdown (for instance) limiting settlement to financial 
type - and landlord engagement and agreement by performance of that settlement - especially in 
the event of a break date during that lockdown period?

A break option would have to be treated similarly to that of a transaction taking place and this would 

deem the works essential in order to facilitate the break taking place unless the two parties come to 

an alternative financial agreement.   

Q.5. Do you see Landlord's granting extensions to lease break dates allowing Tenants to undertake 
works outside of a Level 5 lockdown?

Precise performance requirements and particularly that of time which is normally "of the essence", is 

likely to present significant difficulties.  Two reasonably minded parties should be able to come to a 

suitable agreement but in the absence of this the tenant should take all necessary action to avoid 

missing the break option date.    



Q.6. What if landlord gave tenant a credit for Cat A fit out at lease commencement and there are 

no details of that for yield up reinstatement?  How is that brokered if the LL doesn’t actually 

engage at a break? 

More often than not the landlord concessions at the commencement of the lease are not related to 

the dilapidation settlement.  The situation at lease commencement is normally seen as an 

inducement to get the tenant to sign up to a long term arrangement and this can either be in the 

form of a credit for fitout or a rent free period.  More often than not this will not impact on the 

dilapidations claim which will be determined by the repairing and yielding up obligations.   

     

Q.7. Should the Landlord cost the items as detailed in the Schedule of Dilaps.?    

          

This depends on the timing of the schedule and whether or not the works are to be carried out.  In 

short a landlord should never price a schedule if the cost is irrelevant to them as in an interim 

situation during a course of the demise or prior to lease expiry if the tenants intention is to perform 

the works.  The costs only become relevant if it is agreed that a financial settlement is to be reached 

or if the lease has expired.        

Q.8. Are digital/video records used to record conditions at the beginning and end of a lease? 

           

Yes these are often used and are very helpful.  The video records can be difficult as they may not 

make good evidence in court and it is normally appropriate to have a fixed / PDF version which can 

be printed off for the benefit of other interested third parties / adjudicators.     

   

Q.9. How does a building surveyor acting for an owner protect him/herself froman aggressive 

landowner who want everything done?       

An experienced building surveyor must act with integrity and set out the advice.  Very often this is 

not what the client wants to hear and the surveyor must remember that he could have to defend 

that position in court at a later stage and should only incorporate items which he /she is comfortable 

including in a dilapidations claim.        

Q.10. End of lease repairs to an AC System (other mech / elect element) but spare parts are no 

longer available?? What happens?        

This is a very complex area and in the event that the item cannot be repaired then the test is what a 

reasonable person would do which may involve having to replace the item.  This does not however 

involve replacing all items so let's say you had 100 light fittings in a building the starters are 

defective in 10 and cannot be replaced, then I would suggest that the tenant is responsible for 

replacing the 10 light fittings which will inevitably not match the other 90.  The landlords may not 

like this but if the other 90 are working why should the tenant replace these.     

   

Q.11. If the tenant can demonstrate that they've undertaken normal maintenance/repairs 

(receipts of a supplier) does this impact on fair wear and tear argument?   

  

Yes this will be very helpful for a tenant in that they will be able to demonstrate that they have taken 

an appropriate and prudent course of action throughout the lease.  In this respect lets take a flat 



roof that needs a solar reflective covering which should be renewed every 3 or 4 years.  If the tenant 

failed to carry out normal maintenance and the roof covering was failing as a result of this I do not 

think they could rely on fair wear and tear.        

Q.12. Say for example, tenant has enjoyed occupation of a office/warehouse for 25 years since 

new with obligation to maintain and redecorate external metal surfaces. Might the tenant be 

required to carry out full recoat the plastisol coatings to kingspan panels which are suffering cut 

edge corrosion and widespread discolouration. Kingspan maintenance guide for the particular 

panel suggests recoating should be carried out at year 25. 

This is another interesting question and whilst I do believe that landlords could try and substantiate  

a claim around this I would suggest that most manufacturers would recommend "a Rolls Royce" 

programme of maintenance.  For example CIBSE recommends replacement of services after 15 

years.  The real test is as to whether or not the item is in disrepair.  So if you take cut edge corrosion, 

then the edges of the sheets will be damaged and the tenant will be caught for this but in my 

opinion this does not extend to treating the entire surface area of the sheeting if it isn't defective.  

This is because the purpose of the recommendation is to ensure the future performance of the 

metal sheet whilst an outgoing tenant does not need to concern himself/herself with the future of 

the building but rather his/her responsibilities in respect of the previous years whilst he / she was in 

occupation.        

Q.12. You mentioned a statutory cap on the value of a dilapidations claim and say that the 

compensation for “repairs” should not exceed the diminution in value of the property. Does this 

mean that the cost of reinstatement, removal of fitout, redecoration and consequential losses can 

be added to the claim (as these are not repairs) or does the statutory cap apply to the entire 

dilapidations claim? 

This is a complex area that is not fully tested however it is my view that the diminution in value only 

caps the element of disrepair.  This does not extend to the redecoration obligation which is a 

positive obligation to redecorate.  Furthermore it is my view that the consequential losses are not 

capped by the diminution in value argument but I believe that there is scope for making the case 

that the landlord may be responsible for the consequential costs as they will have to carry out "top 

up" repairs anyway.  So for example let's say diminution in value caps the repair bill at €100,000 but 

the actual cost of repair is €250,000 in order to make the building suitable for further use / reletting.  

Therefore the landlord has to spend €150,000 post lease of his own funds and hence the building is 

not available for reletting and this is not as a result of the actions or inactions of the tenant.  Taking 

this example a step further it could even be argued that the tenant cannot complete the decorations 

as the landlord has to carry out additional works and thus avoid some decoration costs on this basis.  

In short this is a potential minefield but one which can and should be used to the best advantage of 

the tenant.        

Q.13. I have noticed a trend whereby Landlords are calculating life cycle costs (on new buildings) 

and charging annual sinking fund contribution from Tenants on a single let FRI lease, hey have 

then agreed to exclude the plant and equipment contained in the life cycle report from future 

dilapidations - your comments please 

This is another sign of the evolving situation where landlords are trying to recoup further costs.  This 

is an issue which would not stand up at all under the umbrella of dilapidations but could very well be 

addressed through the service charge provisions and it is becoming quite normal particularly in 

respect of the larger new buildings.  So even though a tenant could refute this from a dilapidations 



perspective, they will probably be caught anyway through the service charge.     

   

Q.14. Tenant is going into an office in poor condition. Schedule of condition is in place and the 

tenant will be carrying out high end fit out once lease is signed. How do I ensure the tenant will 

not be obliged to replace old partitions or remove new partitions, offices, meeting rooms etc.? 

This is the key time to address and clarify an issue of this nature i.e.. when preparing the schedule of 

condition / before signing the lease.  In addition to agreeing the condition for which the demised 

premises are to be kept in it is worthwhile trying to agree the layout.  In the absence of this the 

schedule of condition could have been a pure waste of time.  So if the condition of the property is 

recorded, a tenant then moves in, does a Rolls Royce fitout, they could well be obliged to strip out 

the fitout under the reinstatement obligations and to effectively re fitout the premises to an open 

plan layout and thus getting no protection from the schedule of condition.     

   

Q.15. What is the status of a schedule of dilapidations and the tenants obligations if it is the 

landlords intention to demolish the building in the short to medium term following the expiry of 

the lease? 

This will come down to the question of loss.  In effect the majority of the dilapidations claim will fall 

away.  It may however be possible to recover some costs from the tenant.  Take for example an 

office which has been fitted out with numerous partitions.  There is clearly a cost in demolishing and 

removing the partitions and the tenant could end up being responsible for that portion of the costs 

of demolition however at least they will not be responsible le for having to repair / reinstate the 

ceiling, wall and floor finishes or any services disturbed as a result of the removal of the partitions.  

  

Q.16. How many Dilapidations schedules prepared by expert building surveyors actually include 

the M&E aspects assessed by a suitably qualified services engineer rather than from a CBS 

perspective? 

This is really down to individual practices.  Unless there are complicated M&E services, as a practice, 

we tend to include a reasonable allowance for M&E installations. However if there is difficulty 

getting agreement or if the services are very complex then we would involve an M&E consultant. 

      

Q.17. In terms of consequential losses in the current climate.  What do you think where a dilaps 

has been served for an office space but it is assumed it can’t be rented in the current climate. Can 

you then claim for loss of rent? 

Absolutely not. The landlord can only claim for loss as a direct result of the actions or inactions of 

the tenant. A tenant is not in control of market conditions and if the building cannot be rented then 

this is a loss which will fall squarely on the landlord’s shoulders.      

  

 


